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Bartle, C. J. March 8, 2006
Certain class nmenbers in this Nationw de C ass Action
Settlenent involving Weth's! diet drugs Pondi min and Redux have
now nmoved for relief fromjudgnment under Rule 60(b) of the
Federal Rules of Cvil Procedure.
This court, after a fairness hearing, certified the
cl ass and approved the Nationw de Class Action Settl enment
Agreenent ("Settlenment Agreenent”) in Menorandum and Pretrial
Order ("PTO') No. 1415 on August 28, 2000. Movants, who did not
file their 60(b) notion until over four years thereafter, seek to
overturn PTO No. 1415. They want a new class notice with the

full opportunity for all class nmenbers to opt-out of the

1. Weth was known as Anerican Home Products Corporation ("AHP")
when the Settlenent Agreenment was initially approved by the court
i n August, 2000.



Nati onwi de Cl ass Action Settlement. Weth as well as C ass
Counsel oppose the notion.
I .

Approximately six mllion people ingested Pondimn
and/ or Redux, commonly known as fen-phen, before these diet drugs
were renmoved fromthe market on Septenber 15, 1997 due to grow ng
evi dence that they could cause val vul ar heart disease ("VHD') or
even primary pul monary hypertension ("PPH'), a fatal disease.?
The far nore common VHD is marked by a condition known as
val vul ar regurgitation where blood that is supposed to fl ow
forward through the heart |eaks backward through the diseased
heart valve. Both VHD and PPH are addressed in detail in several
of our prior rulings, including PTO Nos. 1415 and 4567

A wave of litigation followed shortly after the renova
of Pondi min and Redux fromthe market. On Cctober 12, 1999, a
settlenment class action conplaint, based on diversity
jurisdiction, was filed in this court, which had previously been
designated to preside over the Multi-District Litigation ("MDL")
for Pondi m n and Redux cases. The class action conplaint, which
was ultimately anmended three tinmes, was filed as "a vehicle for

conmbining the clains of class nenbers asserted [against Weth] in

2. PPH, which causes damage to pul nonary circulation, is "a

rel entl essly progressive disease that |leads to death in virtually
all circunstances.” PTO No. 1415 at 38. Fortunately PPH is
uncommon. The Settlenment Agreenent does not limt the rights of
cl ass nmenbers who devel oped PPH to seek conpl ete recovery agai nst
Weth through all available tort renedies. See Settlenent
Agreenent § |.53.
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pendi ng federal and state diet drug litigation throughout the
country” in order to facilitate class action treatnent for
settl ement purposes. PTO No. 1415 at 43. Utinmately, on
Novenber 18, 1999, class representatives and Weth executed the
Settlement Agreenent in issue, to which our predecessor Judge
Louis C. Bechtle gave prelimnary approval on Novenmber 23, 1999.
Notice was then dissem nated to the class. After holding a
fairness hearing over eight days and taking testinony from nore
than twenty witnesses in early May, 2000, the court issued PTO
No. 1415 approving the Settlenent Agreement. PTO No. 1415, anong
ot her things, nade specific findings of fact regarding the
establishment of the AHP Settl ement Trust funded by Weth (the
"Settlement Trust"), the notice plan, the adequacy of | egal
representation, and the certification of the proposed class under
Rul e 23 of the Federal Rules of G vil Procedure. Wile several
objections to the proposed class and Settl enent Agreenment were
rai sed before the court, all appeals of PTO No. 1415 were
ultimately w t hdrawn.

In brief summary, the Settl enent Agreenent divided the
uni verse of diet drug users into five separate subcl asses based
on both duration of diet drug use and di agnosis of FDA Positive

| evel s® of valvular regurgitation as of Septenber 30, 1999. The

3. This termrefers to those |evels of valvular regurgitation

that the United States Food and Drug Adm nistration ("FDA") has

determ ned are nedically relevant in that they are beyond the

relatively common | ow | evels found in the general popul ation.

Al'l of the experts who testified on this issue in 2000 agreed
(continued. . .)

-3-



creation of these subclasses reflected several inportant
realities: (1) certain lower levels of regurgitation are
asynptomatic in that the presence of the condition is not
necessarily noticeable to a lay person; (2) only a segnent of
diet drug users are likely to have devel oped VHD as a result of
their drug use; (3) the duration-response relationship between
consum ng di et drugs and devel opi ng VHD establ i shes that at | east
three nonths of diet drug use are necessary to cause any adverse
health effects; and (4) the generally accepted scientific opinion
holds that VHD is progressive in nature in that once significant
val vul ar regurgitation exists, it tends to cause nore severe
regurgitation in a considerable subset of patients. In addition,
as the court explained in PTO No. 1415, the existence of VHD and
the extent of regurgitation associated with it can be di agnosed
shortly after discontinuing diet drug use. This diagnosis can be
made by a cardi ol ogi st after view ng an echocardi ogram a non-

i nvasi ve procedure in which ultrasound waves are used to i mge
cardiac structure and blood flowin the heart. See PTO No. 1415
at 23. The court found that the avail able science denonstrated
no risk that a diet drug patient who received a clean bill of
health from an echocardi ogram shortly after discontinuing the
drugs woul d devel op di et drug-induced VHD at sone future point in

tinme.

3.(...continued)
"FDA Positive" is the proper way to identify neani ngful
regurgitation. See PTO No. 1415 at 25.
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The class was defined to include all persons in the
United States who ingested Pondi mn and/or Redux, or their |egal
representatives, heirs or beneficiaries, and certain persons
asserting derivative clains. The five subcl asses, nunbered 1(a),
1(b), 2(a), 2(b) and 3, generally speaking, differentiated diet
drug users who had ingested fen-phen for 61 or nore days from
t hose who had not, and class nenbers who had not yet been
di agnosed with VHD fromthose who had. See Settlenent Agreenent
8§ I1.C. The class was represented by Arnold Levin, John J.

Cumm ngs, |11, Stanley Chesley, Mchael D. Fishbein, Gene Locks,
Sol Weiss and Charles Parker (collectively, "C ass Counsel™).

See PTO No. 1415 at 100. Each of the five subcl asses al so had
separate representation. See id. at 101. Regardless of the

| ength of diet drug use, all nenbers of the class were provided
with an "initial opt-out right" on or before March 30, 2000. By
submitting a notice of their intention to opt out, those class
menbers who tinely and properly exercised this right could pursue
any |legal claimagainst Weth in the tort system w t hout any
[imtation inposed by the Settlenment Agreenent. See Settl enent
Agreenent 8§ IV.D. 2. Approximtely 50,000 class nmenbers exercised
initial opt-out rights.

The Settl enent Agreenent made several distinctions
anong cl ass nenbers who did not initially opt out. Specifically,
the Settl enent Agreenent recognized that a potentially |arge
nunber of diet drug users had sone |evel of valvular

regurgitation but were asynptomatic and did not know t hey were
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affected. Accordingly, the Settl enent Agreement recognized that
t hese cl ass nenbers woul d require echocardiograns in order to
determ ne the extent of any diet-drug rel ated damage. Thus,

cl ass nmenbers who ingested diet drugs for 61 or nore days were
entitled to certain medical nonitoring and screeni ng conmpensati on
benefits paid through the establishnment of the Settlenent Trust
regardl ess of their ultimate VHD di agnosis. C ass nenbers who

i ngested diet drugs for 60 or fewer days were entitled to
monitoring relief and reinbursenent of screening expenses in only
l[imted circunstances. The Settlenment Agreenent permtted class
menbers to have their screening echocardi ograns read and
submtted by any Board-certified or Board-eligible cardiol ogi st
of their own choosing ("Qualified Physician"). See Settlenent
Agreenment 88 |.47, |V.B.1.

After the initial screening echocardi ogram class
menbers who were diagnosed by their Qualified Physician with FDA
Positive |l evels of regurgitation had the right to opt out of the
settlement and pursue a claimfor conpensatory danages in the
tort system Class nenbers who exercised this "internediate"
opt-out right, however, were prohibited from seeking punitive,
mul ti pl e or exenpl ary damages, consuner fraud damages or nedi cal
nmoni t ori ng agai nst Weth. In exchange for this waiver of certain
tort remedies, Weth was forbidden fromasserting any defenses
based on the statute of limtations or any other tine bar.

Those individual s who had FDA Positive | evels of

regurgitation but did not exercise either an initial or
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internedi ate opt-out right had the right to receive continued
medi cal nonitoring services fromthe Settlenment Trust. On top of
those nonitoring benefits, FDA Positive class nenbers who did not
opt out and who suffered additional and nore severe synptons or
heart damage related to VHD' were eligible for nonetary
conpensation fromthe Settlenment Trust known as "nmatrix
benefits.” Under limted circunstances, class nenbers eligible
for matrix benefits were entitled to forgo their matrix
conpensati on and exercise a "back-end" opt-out to pursue clains
for conpensatory danmges in the tort system?® Back-end opt-outs
are subject to the sane punitive damage prohibition as

i nternedi ate opt-outs but al so receive the sane protection

agai nst Weth's tine-rel ated defenses.

The matrix benefits schedul e established four paynent
matrices to conpensate the severely harnmed class nenbers. Matrix
A-1 describes the conpensation to diet drug recipients with
serious VHD who took diet drugs for 61 days or |onger that neet
certain specific conditions. WMtrix B-1 sets forth the
conpensation available to all other class nmenbers with serious

VHD, regardl ess of the duration of diet drug use, including those

4. As a brief summary, these additional conplicating factors

i ncl uded nore severe |levels of regurgitation, valve-repl acenent
surgery, severe injuries to other organs, stroke or even death in
certain cases.

5. Back-end opt-out rights are limted to a 120 day w ndow after
the class nenber first knows (or should have known) of his or her
eligibility for matrix benefits. These rights expire after
Decenber 31, 2015.

-7-



whose VHD is likely attributable to reasons other than sinply
di et drug consunption. The "derivative matrices,” Matrix A-2 and
Matrix B-2, state the conpensation for spouses, parents, children
and significant others of diet drug recipients entitled to
conpensation on either Matrix A-1 or Matrix B-1, respectively.
Benefits payable under all four of these matrices depend on the
age of the diet drug recipient at the tine of the VHD di agnosis
as well as the applicable |Ievel of VHD severity on a five tier
scal e.

The benefits outlined in the four matrices, as noted
above, are paid by the Settlenment Trust which was established and
funded by Weth in accordance with the ternms of the Settl enment
Agreenent. The Settlenent Trust included two separate funds:
"Fund A" to provide funding for all non-matri x benefits and "Fund
B" to fund matrix benefits. Weth agreed to pay $1 billion into
Fund A, which includes noney to pay the aforenenti oned nedi cal
noni toring benefits, as well as $2.55 billion into Fund B. In
addition, Weth received certain limted credits agai nst these
suns for paynents nmade to initial and back-end opt-out
plaintiffs. As noted above, the Settlenent Agreenent allowed
cl ass nmenbers to have their echocardi ograns read and subnmitted to
the Settlenent Trust by their own Qualified Physician. To help
protect the integrity of the Settlement Trust's disbursenent of
t hese enornous suns of noney, the Settlenment Agreenent permtted
quarterly audits of up to 15% of clainms submtted to the Trust in

order to prevent fraud, with the right of the court to require
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additional audits for "good cause shown." Settlenment Agreenent
8 VI.E. 8.

In the years that foll owed PTO No. 1415, a nyriad of
probl ens devel oped in the adm nistration of certain terns and

conditions of the Settlenment Agreenent. See generally PTO No.

4567 at 15-23 (Mar. 15, 2005). For instance, after a hearing, we
found that 78 echocardi ograns submitted by two cardi ol ogi sts on
behal f of claimnts were "medically unreasonabl e and the product
of mass production echocardi ogram operations. See PTO No. 2640
at 23 (Nov. 14, 2002). The two law firnms representing those

clai mants are anong those seeking relief fromjudgnment for their
clients here. It soon becane apparent that the Settlenent Trust
was being i nundated with an unexpectedly high influx of clainms,
many of which are now known to have been w thout nerit, if not

f raudul ent .

By late 2002, it was evident the Trust faced the
prospect of running out of noney before all legitimte class
menbers could be paid. As a result of this disparity between the
nunber of matrix clainms anticipated and the nunber of clains
actually submtted to the Trust, the court ordered a 100% audit
of all matrix clains to ensure that only proper clainms would be

paid. See PTO No. 2662 at 13 (Nov. 26, 2002).° Thereafter, as a

6. In PTO No. 2662, we did not make specific findings of fraud.

I nstead, we noted that "the clains sinply do not nmesh with the

legiti mate expectations of the court and the parties.”™ PTO No.

2662 at 12. Faced with the dueling possibilities that either the

epi dem ol ogi sts were wong or that "sonething may be seriously
(continued. . .)
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result of the dwi ndling resources of the Trust, Weth and C ass
Counsel jointly proposed the Seventh Anendnent to the Settl enent
Agreenent (the "Seventh Amendnent”) on July 21, 2004. The
central provision of the Seventh Anendnent was the establishnent
by Weth of a supplenmental fund of $1.275 billion to pay diet
drug clainms. In contrast to the operation of the matrix plan
under the Settl enent Agreenment, the Seventh Amendnent divided the
suppl emental fund ratably anong all qualified class nenbers based
on an independent nedical review of their clainms. |n exchange
for Weth's assunption of this substantial financial obligation,
Sevent h Arendnent partici pants were required to abandon any
remai ni ng opt-out rights and to release the right to chall enge
the Settlenent Agreenent in any respect. Cass nenbers were
offered the right to opt-out of the Seventh Anendnent and to
continue to seek benefits fromthe Settlement Trust under the
regime set forth in the Settlenent Agreenent. Notice was given
to class nenbers during Fall, 2004. See PTO No. 4567 at 48-53.
After holding a two-day hearing in January, 2005, the court gave
final approval to the Seventh Amendnent on March 15, 2005. See
id. at T 1. Only one class nenber pursued an appeal of our
approval of the Seventh Anendnent, which was rejected w thout

opi nion by the Court of Appeals in an order dated Novenber 1

6.(...continued)
amss," we found the "only way we can ever find out which answer
is correct is through 100% audits.” Id.
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2005. See In re Diet Drugs, No. 05-2213 (3d Gr. Nov. 1, 2005),

reh' g denied (Dec. 15, 2005).

Participation in the Seventh Amendnent settl enent
process has been substantial. As we noted in PTO No. 4567
approving the Seventh Anendnent, only 6,959 nenbers of the class
elected to "opt-out” of the Seventh Anendnent.’ See PTO No. 4567
at 51. This is particularly significant in light of the court's
finding that over 95 percent of the some 620,000 cl ass nenbers
who were sent copies of the Seventh Anendnment notice actually
received at |east one copy of that notice. 1d. at 48-51. 1In
fact, the Settlement Trust has informed the court that only 2,540
cl ass nenbers remain who seek the aforenentioned matrix benefits
under the Settl enent Agreenment as of Decenber 31, 2005. These
remai ning matrix claimants include a wi de range of potenti al
payouts, ranging from $7,389 (lowest level Matrix B-1) to
$1, 485, 000 (highest level Matrix A-1). The average natri x
benefit paid through Decenber 31, 2005 was $371, 775. The Trust
had $1, 435,004, 825 in avail able funds as of January 1, 2006. No
one asserts that the resources of the Trust are now insufficient
to pay all remaining legitimate matrix clainmants the full anount
due under the matrix schedule distributed with the original class

notice approved in PTO No. 1415.

7. O these 6,959 opt-outs, only 1,906 are definitively Matrix
| evel clains. The remainder are clainmnts who potentially could
qualify for back-end opt-outs or Matrix paynent rights in the
future.
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On Novenber 9, 2004, before the court had approved the
Sevent h Amendnent, novants filed the current notion pursuant to
Rul e 60(b). Briefing was stayed pending the fairness hearing on
t he Seventh Amendnent and to permt subsequent settl enent
negoti ati ons between the parties. See PTO No. 4749 (Mar. 22,
2005); PTO No. 5399 (Jul. 1, 2005). These negotiations did not
resolve the matter. The court thereafter lifted the stay and
heard oral argument on the pending 60(b) notion.

W note that the pending notion |lists 8,366 naned
movants. This apparently includes all the class nenber clients,
regardl ess of their opt-out status, represented by the separate
law firns of Napoli, Kaiser & Bern, LLP and Hariton & D Angel o,
LLP (collectively "Napoli/Hariton"). 1In addition, clients of
several other law firns have joined in the notion, in full or in
part, or have filed supplenental |egal nmenoranda with the court:
Ayl stock, Wtkin & Sasser PLC on behalf of its approximate 2,993
clients; MIller & Associates on behalf of its 5,190 clients;
Carey & Danis, L.L.C. on behalf of approximately 36 clients;
Avelino & Associates, P.C. on behalf of 41 clients; Maria C
Marinello, Esquire on behalf of 66 clients; WIliam P. Ronan,
Esquire on behalf of 140 clients, and Susan Bartell Palay,
Esquire on behalf of one. According to the court's calcul ation,
sonme 16, 833 class nenbers have joined the notion. Consequently,
nmovant s necessarily include thousands of individuals who are not

currently seeking matri x benefits fromthe Settl enent Trust.
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.
Rul e 60(b) provides in pertinent part:

On notion and upon such terns as are just,
the court nay relieve a party or a party's

| egal representative froma final judgnent,
order, or proceeding for the foll ow ng
reasons: (1) m stake, inadvertence,
surprise, or excusable neglect; (2) newy

di scovered evi dence which by due diligence
could not have been discovered in tinme to
nove for a new trial under Rule 59(b); (3)
fraud (whet her heretofore denom nated
intrinsic or extrinsic), msrepresentation,
or other m sconduct of an adverse party; (4)
the judgnent is void; (5) the judgnment has
been satisfied, rel eased, or discharged, or a
prior judgment upon which it is based has
been reversed or otherw se vacated, or it is
no | onger equitable that the judgnment shoul d
have prospective application; or (6) any

ot her reason justifying relief fromthe
operation of the judgnent. The notion shal
be made within a reasonable tine, and for
reasons (1), (2), and (3) not nore than one
year after the judgment, order, or proceeding
was entered or taken.

Fed R Gv. P. 60(b). Qur Court of Appeals has cautioned that
"the remedy provided by Rule 60(b) is "extraordinary, and speci al
ci rcunstances nust justify granting relief under it.'" Mol enaar

v. Gov't of Virgin Islands, 822 F.2d 1342, 1346 (3d Cr. 1987)

(citation omtted). Mvants bring their notion only under
subsection (4), arguing that the judgnment set forth in PTO No.
1415 is "void." This selection is no trivial matter because the
| egal analysis, timng, and even type of appellate review differ
based on the particul ar subsection of Rule 60(b) invoked. See,

e.d., Conpass Tech., Inc. v. Tseng Labs., Inc., 71 F.3d 1125,

1130 (3d Cir. 1995) (Rule 60(b)(2)); Mool enaar, 822 F.2d at 1346
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(Rule 60(b)(6)); Boughner v. Sec'y of Health, 572 F.2d 976, 978

(3d Cir. 1978) (Rule 60(b)(1)).

A notion brought under subsections (1), (2) or (3) of
Rul e 60(b) is subject to an explicit one-year filing requirenent.
Even if the court limts its review of the notion as brought
pursuant only to Rule 60(b)(4), Weth neverthel ess contends the
notion is tinme-barred because it was not brought "within a
reasonable tine." The instant notion was not filed until
Novenber 9, 2004, nore than four years after the court's approva
of the class action settlenent in PTO No. 1415 on August 28,
2000. In a recent non-precedential opinion, however, our Court
of Appeals found that a delay of ten years in bringing a 60(b)(4)
notion did not bar consideration of the request on the nerits.

See Christian v. Newfound Bay, 103 Fed. Appx. 447, 449 (3d Gr

2004).8% This reflects the basic prem se that "no passage of tine
can render a void judgnment valid, and a court may al ways take
cogni zance of a judgnment's void status whenever a Rul e 60(b)

nmotion is brought.” United States v. One Toshi ba Col or

Tel evision, 213 F.3d 147, 157 (3d Cr. 2000). Several other
courts of appeals have reached the conclusion that a 60(b)(4)

notion can never be untinmely. See, e.qg., Cent. Vt. Pub. Serv.

Corp. v. Herbert, 341 F.3d 186, 189 (2d Cr. 2003); Sea-Land

Serv., Inc. v. Ceramica Europa Il, Inc., 160 F.3d 849, 852 (1st

8. A non-precedential opinion is not binding precedent, but
rather constitutes nerely persuasive authority. See Third
Circuit Local Appellate Rule 28.3(a) and Internal Operating
Procedure 5. 3.
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Cir. 1998); Meadows v. Dom nican Republic, 817 F.2d 517, 521 (9th

Cr. 1987). W conclude that the pending notion is not tine-
barred insofar as it is properly based on subsection (4) of Rule
60(b) . °

Under Rule 60(b)(4), novants nust denonstrate the
underlying judgnment in PTO No. 1415 handed down on August 28,
2000 is void. When a judgnent is void, it is "one which, from
its inception, was a conplete nullity and without |egal effect."”

Raymark Indus., Inc. v. Lai, 973 F.2d 1125, 1132 (3d Cr. 1992).

Qur Court of Appeals has rul ed, however, that "a judgnment is not
void and is therefore not within the anbit of 60(b)(4) sinply
because it is erroneous, or is based upon precedent which is

| ater deened incorrect or unconstitutional." Marshall v. Bd. of

Educ., 575 F.2d 417, 422 (3d Gr. 1978). In like vein, Professor
Moore instructs, "a judgnent is not void sinply because it is
wongly decided." More's Federal Practice 8§ 60.44[1][a].

In Marshall, the Court of Appeals explained that a
j udgment nmay be "subject to relief under 60(b)(4), if the court
that rendered it |acked jurisdiction of the subject matter or the
parties or entered 'a decree which is not within the powers
granted to it by the law.'" 575 F.2d at 422 (citation omtted).
There, the court held that the district court's judgnent was not

voi d even though the Supreme Court in a later unrelated case held

9. Wiile there may be no tinme limt in bringing a notion under
Rul e 60(b)(4), delay nay be a factor in determ ning what further
relief may be available if a judgnent is declared to be void.
See One Toshi ba, 213 F.3d at 158.
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unconstitutional the underlying statute on which the judgment was
based. In a recent unpublished opinion, our Court of Appeals
further defined the grounds for a 60(b)(4) notion. It held that
a "judgnment can be voided on two grounds: (1) if the rendering
court lacked subject matter jurisdiction or (2) if it acted in a

manner inconsistent with due process of law " Constr. Drilling,

Inc. v. Chusid, 131 Fed. Appx. 366, 372 (3d Gr. 2005). O her

circuits have applied this same two-prong analysis. See, e.aq.

Wendt v. lLeonard, 431 F.3d 410, 412 (4th Cr. 2005); New York

Life Ins. Co. v. Brown, 84 F.3d 137, 143 (5th Cr. 1996);

Margol es v. Johns, 660 F.2d 291, 295 (7th Cr. 1981).

L.

Movants first contend that the court |acked subject
matter jurisdiction over the diversity action because thousands
of class menbers with only nedical nonitoring clainms did not neet
the statutorily required anmount in controversy under 28 U. S. C.

§ 1332.1° Movants argue that these class nmenbers will receive,
at nost, actual benefits of about $11,364 each under the
Settlement Agreenent, a sumfar |ess than an anmount in excess of

$75,000 as required under § 1332.

10. This statute provides that "district courts shall have
original jurisdiction of all civil actions where the matter in
controversy exceeds the sum or val ue of $75,000, exclusive of
interest and costs, and is between ... citizens of different
States.” 28 U S.C. § 1332(a).
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The burden on novants here is a heavy one because of
the strong interest in the finality of judgnents. As the Seventh
Circuit has stated, "a lack of subject matter jurisdiction wll
not al ways render a final judgnent 'void [under Rule 60(b)(4)].
Only when the jurisdictional error is 'egregious' will courts

treat the judgnment as void." United States v. Tittjung, 235 F.3d

330, 335 (7th Cir. 2000) (citation omtted). |In Marshall, though
not directly addressing the issue, our Court of Appeals cited
approvingly in dicta the First Crcuit's simlar "clear
usurpation of power" standard. 575 F.2d at 422 n.19 (citing
Lubben v. Selective Serv. Sys. Local Bd. No. 27, 453 F.2d 645,

649 (1st Cir. 1972)). Oher circuits are in agreenent that a
60(b) (4) novant nust show either a "clear usurpation of power,"”

In re Bulldog Trucking, Inc., 147 F.3d 347, 352 (4th Cr. 1998),

or the Iikew se stringent "total want of jurisdiction," Nemaizer
v. Baker, 793 F.2d 58, 65 (2d Cr. 1986), or "no arguabl e basis

for jurisdiction,” Inre GA D, Inc., 340 F. 3d 331, 336 (6th

Cir. 2003).

Rel i ef under Rule 60(b)(4) for lack of subject matter
jurisdiction is unavailable if that issue was litigated before
t he judgnent becane final. |In Marshall, the Court of Appeals

made clear that district courts have the authority to determ ne
whet her or not they have jurisdiction to entertain the cause and
for this purpose to construe and apply the statute under which
they are asked to act. Their determ nations of such questions,

while open to direct review, may not be assailed collaterally.
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Marshall, 575 F.2d at 423 (quoting Chicot Cty. Drainage Dist. V.

Baxter State Bank, 308 U. S. 371, 376 (1940)). This assessnent

reinforces the "underlying policy of res judicata--that a person
who has had his day in court is not entitled to another.™

EEOC v. US. Steel Corp., 921 F.2d 489, 495 (3d Gr. 1990).

Prof essor Moore supports this reasoning: "It has | ong been
established that if the subject-matter jurisdiction of the court
is actually litigated by the parties, the matter is conclusively
settled, the judgnment is not void, and there will be no relief
fromthe judgnment (at |least not after all appeals have been

wai ved or exhausted) sinply because the court's decision is

erroneous."” More's Federal Practice 8 60.44[2][b]. Sinmply put,
because a "'court has the power to determine its own
jurisdiction,'" an error in the exercise of that power when the

i ssue has been litigated is not a "clear usurpation” of the
court's authority subject to a 60(b)(4) collateral attack. See
Marshall, 575 F.2d at 422 n.19 (citation omtted).

We turn to the question whether subject matter
jurisdiction was actually litigated before Judge Bechtle at the
fairness hearing in 2000. The third amended cl ass action
conplaint, relied on by the court in PTO No. 1415, plainly
all eges that "plaintiffs have clains for danages exceedi ng
$75, 000. 00, exclusive of interests and costs.” The "sum cl ai ned
by the plaintiff controls,” provided that the claimis nade in

good faith. St. Paul Mercury Indem Co. v. Red Cab Co., 303 U.S.

283, 288 (1938); see also Suber v. Chrysler Corp., 104 F.3d 578,

-18-



583 (3d Gir. 1997). The third amended complaint sought both
compensatory and punitive damages on behalf of the class. In
addition, the class sought both injunctive and equitable relief
in the form of a comprehensive medical monitoring program and the
creation of a $25 million medical research fund. The transcript
fromthe May, 2000 fairness hearing reveals that the court
grappled with the adm nistration and val ue of these proposed
alternative forns of relief to class nmenbers. It was

acknow edged that the direct nonetary val ue of benefits actually
paid through the Settlenent Agreenent would not exceed $75, 000
for nonitoring-only claimnts individually. Nonetheless, the
benefit to each such class nenber was augnented by the val ue of
the $25 million nedi cal research fund which was being
established. Wile novants may be unhappy with this

determ nation, there is no question that the parties actually
litigated the question of whether the anmount in controversy was
sufficient to confer diversity jurisdiction pursuant to 28 U S.C
§ 1332.

The court included in PTO No. 1415 an explicit finding
of subject matter jurisdiction over the class action. Judge
Bechtl e wote:

The $75, 000. 00 anount in controversy

requirenent is also net. Plaintiffs seek a

conprehensi ve nedical nmonitoring program In

addition, the settlenent provides for a $25

mllion nmedical research fund to exam ne the

rel ati onshi p between diet drugs and VHD

In Jeffers v. Anerican Honme Products
Corporation, the court found that a sim | ar
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request in a class conplaint for nedical
nmoni t ori ng which included a research fund was
sufficient to neet the jurisdictional anmount.
See 1999 W. 673066 (E.D. Pa. Aug. 26, 1999);
Pretrial Order No. 865 at 9-13 (finding that
request for nmedical nonitoring which included
research fund net jurisdictional anmount); see
also Katz v. Warner Lanbert Co., 9 F. Supp.
2d 363, 364 (S.D.N. Y. 1998) (holding that
request for nedical research fund satisfied
jurisdictional anpbunt). Here, the court
adopts the reasoning in Jeffers and the
authorities cited therein in support of its
havi ng subject matter jurisdiction. See
Pretrial Order No. 865 at 9-13.

PTO No. 1415 at 76-77

It is not necessary that the particul ar novants
currently before the court were the ones who actually litigated
the subject matter jurisdiction question back in 2000. As our
Court of Appeals recently held, the fact that specific
i ndi vidual s are not the sanme class nenbers who earlier raised
obj ections does not mean second-in-tinme class nenbers nust be
accorded their own opportunity to litigate an issue personally.

See Inre Diet Drugs Prods. Liab. Litig., 431 F.3d 141, 147 (3d

Cr. 2005). "If this argunment were to be accepted, each class
menber woul d be able to relitigate each issue, rendering the
cl ass action nmechani smpointless.” 1d. Thus, for purposes of
our analysis, it matters only that the issue of subject matter
jurisdiction was litigated, not that these particular novants
did so.

Si nce subject matter jurisdiction was actually
litigated prior to the entry of PTO No. 1415, any further

chal I enge on that ground could only have been made on direct
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appeal and may not be raised collaterally through novants' Rule
60(b) notion. Consequently, we reject novants' contention that
PTO No. 1415 is void due to a |l ack of subject matter
jurisdiction.

| V.

Movants further contend they are entitled to relief
fromthe August 28, 2000 judgnent because (1) the notice given
the class was insufficient to confer personal jurisdiction over
all absent class nmenbers and (2) the representation provided by
Cl ass Counsel was inadequate. According to novants, under either
scenari o PTO No. 1415 approving the Settlenment Agreenent is void
as violative of the class nmenbers' due process rights.

The Suprene Court has had several occasions to consider
the procedural requirenents that nust be satisfied in order to
bi nd ot herw se absent parties to a particular judgnment. 1In

Hansberry v. Lee, 311 U.S. 32 (19240), the Court was faced with

the question whether defendants who were absent from an earlier
state court action enforcing a homeowners agreement restricting
land use on the basis of race were bound by that judgment. The
Court held they were not since under the circumstances defendants
were not part of the same class as the other neighboring
landowners. In its opinion, the Court explained that due process
does not prevent absent class members from being bound by a
judgment in a class action except "where it cannot be said that

t he procedure adopted, fairly insures the protection of the

interests of absent parties who are to be bound by it." 1d. at
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42. The Court declared that it was well established that absent
cl ass nmenbers are bound by judgnments where "they are in fact
adequately represented by parties who are present.” 1d. at 43.
Due process is satisfied as long as "the procedure were so

devi sed and applied as to insure that those present are of the
sanme class as those absent and that the litigation is so
conducted as to insure the full and fair consideration of the
common issue.” 1d. As the Suprene Court later ruled in Millane

V. Central Hanover Bank & Trust Co., due process requires "notice

reasonably cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford them
an opportunity to present their objections.” 339 U S. 306, 314
(1950). Due process mandates that "within the limts of
practicability notice nust be such as is reasonably calculated to
reach interested parties.” 1d. at 318.

In Phillips Petroleum Co. v. Shutts, relying on

Hansberry and Mullane, the Supreme Court squarely addressed the
requirements of due process in a class action, albeit one brought
in a state court. See 472 U. S. 797 (1985). The Shutts cl ass was
conprised of a nationw de group of approximately 33, 000
individuals or entities seeking to recover interest on royalty
paynents that had been inproperly wi thheld by the defendant gas
producer and manufacturer. There, the Suprene Court held that in
order to bind absent class nenbers to a judgnment, they nust be

given "m ni mal procedural due process protection" consisting of
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the "best practicable” notice, concomtant right to opt-out, and

adequate representation fromthe nanmed plaintiff. 1d. at 812-13.
In a recent decision in this very class action, the

Court of Appeal s explained that "where opt out rights are

af forded, [due process] protections are adequate representation

by the class representatives, notice of the class proceedings,

and the opportunity to be heard and participate in the class

proceedings.” In re Diet Drugs, 431 F.3d at 145.

We first note the distribution plan for the notice to
cl ass nmenbers was a spectacul ar success story. As Judge Bechtle
found, the use of direct mail to diet drug users, pharnacists and
physi ci ans was conbined with a nedi a aval anche i nvol vi ng
tel evision network and cabl e advertising, newspaper and magazi ne
print advertising directed at both diet drug users and heal thcare
providers, the Internet, and news coverage regarding the effects
of fen-phen on the heart in an effort that proved extrenely
effective at reaching its intended audi ence. See PTO No. 1415 at
80-85. At the fairness hearing, the court heard testinony from
El i zabet h Krupni ck, an expert in conmunications. See id. at 83.
Wien all was said and done, the court found that the settlenent
nmessage reached 97% of wonen 35 years and ol der an average of
11.4 tinmes, and 94% of nen between the ages of 25 and 54 an
average of 6.2 tinmes. [|d. at 83 n.16. The distribution of the
notice clearly met the Suprenme Court's mandate in Mill ane that

"Withinthe limts of practicability notice nust be such as is
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reasonably calculated to reach interested parties.” 339 U S. at
318. 1

Movants argue the content of the notice provided class
menbers regarding the Settl enment Agreenent viol ated due process
because it "failed to apprise class nenbers of basic information
necessary to reach an inforned decision whether to renmain subject
to the Court's jurisdiction or whether to opt-out.” Notice is
t he nmechani sm by which a court asserts jurisdiction in a class
action over absent class nenbers otherw se beyond its reach. See

In re Prudential Ins. Co. Sales Practices Litig., 148 F.3d 283,

306 (3d Cir. 1998) (citing Shutts, 472 U.S. at 811-12).
Accordingly, if the notice were constitutionally insufficient,
the court never could have acquired personal jurisdiction over
absent class nenbers. Mvants nmaintain not only that PTO No.

1415 violated their due process rights but that "all subsequent
proceedi ngs pertaining to the settlenment are devoid of validity."

Geenfield v. Villager Indus., Inc., 483 F.2d 824, 834 (3d Gr

1973).

11. W note that nmovants do not contend in their briefs that the
di ssem nation plan was i nadequate to distribute notice to the
approximate 6 mllion class nmenbers. 1ndeed, no novant all eged
that he or she did not receive notice of the Settl enent
Agreenent. At oral argunent, novants presented certain evidence
regardi ng the nunber of notice packets actually distributed.
They argued that because far fewer class nenbers registered with
the Trust than actually received notice, the content of the

noti ce nust have been deficient in explaining (1) the nature of
the potentially severe health effects of diet drug consunption
and (2) the effects of the settlement on barring future clains.
We find this argunent to be specul ative and wi thout nerit.
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The due process notice requirenents of Millane and
Shutts are codified in Rule 23. That rule, as it existed in
2000, contained two distinct notice provisions: subsection
(c)(2) required that class nenbers be given "the best notice
practicabl e under the circunstances” and subsection (e) required
all nmenbers of the class be notified of the terns of any proposed
settlenent.'? See Fed. R Civ. P. 23. CQur Court of Appeals has
dealt with the content of the notice of settlenent class actions

inlnre Prudential. There, the court affirned the notice of a

cl ass action settlenent involving a class of 8 mllion securities
purchasers as having satisfied due process. The notice included:
(1) explanations of the procedures for opting out, entering an
appearance, and filing objections; (2) notification that if class
menbers did not opt out of the class they would be bound by the
settlenment if approved; (3) an overview of the clains resolution
process and basic claimrelief available to the class; (4) the
text of the release; (5) notification that all related docunents
were avail able for public inspection; and (6) an expl anati on of
the nature of the clains covered under the settlenent and an 800

nunber through which class nenbers could obtain infornmation and

12. Subsection (c)(2) also required that the notice indicate an
opportunity to opt out, that the judgnent will bind all class
menbers who do not opt out, and that any nmenber who does not opt
out may appear through counsel. See Fed. R Civ. P. 23(c)(2).
The notice provisions of the rule were anmended in 2003, but those
revisions are not relevant to our inquiry today concerning the
adequacy of notice at the tinme PTO No. 1415 was entered in
August, 2000.
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make further inquiries. See In re Prudential, 148 F.3d at 328;

see also Fed. R Gv. P. 23(c)(2).

The notice provided to class nenbers here was extrenely
t horough. See PTO No. 1415 at 79; PTO No. 997 at § 15 (Nov. 23,
1999). Indeed, as Judge Bechtl e expl ai ned:

The notice program had two essential parts.
The first part of the notice program was
designed to nake class nenbers aware of the
potential risks posed by Pondi m n and Redux,
of the legal rights arising fromthe use of

t hose drugs, of the proposed nationw de cl ass
action settlenent which would resol ve such
clainms and of their opportunity to opt out or
object to the Settlenment. 1In addition, the
first part of the notice programwas desi gned
to informclass nmenbers of the opportunity to
obtain a court authorized "notice package"
describing their legal rights in relation to
the settlenent by registering to receive the
noti ce package through a 1-800 nunber
(1-800-386-2070) or through the world w de
web (www. settl enentdi etdrugs.com. The
second part of the notice programwas to
provide a detailed "notice package" to each
per son who had registered through the 1-800
nunber or web site and to all other class
menbers whose nanes and addresses were known
to the parties.

PTO No. 1415 at 79-80.
The notice itself consisted of several inportant
el ements, set forth in detail in PTO No. 1415:

The first conponent of the notice was a
colorful brochure entitled "A O ass Menber's
GQuide to Settlenment Benefits." It was
designed to describe the background of the
Diet Drug Litigation and the Settl enent
Agreenent in a way that would be read and
understood by all class nmenbers. Towards
this end, it was witten in plain English and
cont ai ned a nunber of pictures, charts and
graphs. (Exs. P-211, P-42 & P-34.) The next
el enent of the notice package was the
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Oficial Court Notice of the nationw de D et
Drug G ass Action Settlenent. This "officia
notice" contained a detail ed description of
the Settl enent Agreenent, typeset in the
manner traditionally used to provide |egal
notice. (Exs. P-211, P-54 & P-35.)

The notice package al so included a Pl NK FORM
that class nmenbers were required to conplete
if they elected [Accelerated I nplenentation
Option] benefits. The deadline for
conpleting the PINK FORM was either the date
on which Final Judicial Approval was obtained
or the date on which it was determ ned that
Fi nal Judicial Approval would not be

obtai ned. (Exs. P-211, P-44 & P-33.) The
noti ce package al so contai ned a BLUE FORM
that class nenbers were required to conplete
in order to register to receive settl enent
benefits in the event that the settl enent
received Final Judicial Approval. The
deadline for conpleting the BLUE FORM was
open-ended. (Exs. P-211, P-24, P-46 & P-38.)
The notice package al so contai ned a GREEN
FORM t hat cl ass nmenbers and physi ci ans were
required to conplete in order for class
menbers to obtain Matrix Conpensation
Benefits now or in the future. This form

i ncl uded a conprehensive guide to Matrix
Conpensation Benefits to assist class nenbers
in conpleting the form and under st andi ng

cl ass nmenbers' rights to Matrix Conpensation
Benefits. This guide contained quotations
and illustrations fromstandard nedical texts
whi ch were used to define the concepts

rel evant to a determ nation of Matrix
Conmpensation Benefits. (Exs. P-211, P-45 &
P-22.)

The notice package al so contained a sinple
one page ORANGE FORM t hat cl ass nenbers could
conplete to exercise their initial opt-out
rights. In the alternative, class nenbers
coul d exercise an initial opt-out right by
transmtting any witten mani festation of
their intent to do so to the Interimd ains
Adm nistrators. (Exs. P-211, P-43 & P-9.)
The court directed that class nmenbers be
given the right to opt-out by March 30, 2000,
whi ch was 120 days fromthe date that class
noti ce conmmenced. (Pretrial Oder No. 997
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7 11; Ex. P-31 7 2.) Finally, the notice
package contai ned a postage-prepai d busi ness
reply envel ope that class nmenbers could use
to return the relevant forns. (Exs. P-211 &
P-48.)

The notice packages were not the only source

of information concerning the settl enent.

The InterimC ains Adm nistrators enpl oyed

the Oficial Settlenent Wbsite to post

answers to frequently asked questions about

the settlenent, to reply to questions

submtted via E-nail, to provide a news

letter regarding the settlenent, and to

ot herwi se communi cate with class nenbers

concerning the settlenent. |In addition, the

InterimC ains Adm nistrators established a

separate 1-800 nunber and provided staff to

answer questions submtted via tel ephone

concerning the settlenent. (Tr. 5/9/00 at

32-34 & 37-38.)

PTO No. 1415 at 85-87

According to novants, the notice failed to advise the
di et drug class nenbers that: (1) the prom sed benefits m ght be
reduced; (2) the stated procedures for handling clainms mght be
altered; and (3) the class included | arge nunbers of people over
whi ch the court |acked subject matter jurisdiction. Mvants
maintain that as a result of these deficiencies the notice falls
short of satisfying the Fifth Arendnent's Due Process C ause.

It cannot be gainsaid that Judge Bechtl e gave carefu
consideration to the notice plan as explained in PTO No. 1415.
The court engaged in a lengthy analysis of the | egal sufficiency
of the above-described notice under the applicable standards
i ncl udi ng due process and found the notice program both satisfied
the "best notice practicable” requirenent and was sufficient to

warrant the court's exercise of personal jurisdiction over the

-28-



class pursuant to In re Prudential. See PTO No. 1415 at 89

(citing Shutts, 472 U.S. at 812; In re Prudential, 148 F. 3d at

306). Moreover, because the diet drugs were only avail able
t hrough a physician's prescription and had to be consciously
i ngested, there were no class nenbers "unwittingly exposed" as

occurred in Anchem Products, Inc. v. Wndsor, 521 U S. 591

(1997). PTO No. 1415 at 88-89.

Movants argue that the content of the notice was
deficient in that it failed to warn that class nenbers m ght
possi bly face reduction in the value of their clains or non-
paynent. The notice clearly stated that Weth was obligated to
pay into the settlenment funds "as rmuch as $4.83 billion (present
value $3.75 billion)." See Oficial Court Notice at 8-9. The
adequacy of funding for the settlenent was one of the central
i ssues considered by the court in approving the class action
Settlement Agreenent. Indeed, all of the experts who testified
on the issue at the fairness hearing agreed that the Trust would
have sufficient funds to pay the prescribed benefits. See PTO
No. 1415 at 62-66. "No evidence was offered at the Fairness
Heari ng suggesting that the ambunts to be paid into Fund A or
Fund B are, or are likely to becone, inadequate to pay for the
benefits to be provided under the Settlenent."” 1d. at 66. Al
parti es acted reasonably and cannot be faulted for not
anticipating any future funding problens in |ight of the
testinmony at the fairness hearing and the enornous sumto be paid

by Weth. The parties cannot legitimtely be second-guessed
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under the circunstances for failing to include such a warning in
the class action notice. W nust analyze the parties' conduct at
the tine the settlenent was approved and not fromtwenty-twenty
hi ndsight. W do not see how the notice could be found to

vi ol ate due process when it failed to include what, at that tine,
could only have been conjecture. Quite sinply, predicting future
events outside the reasonable contenplation of all the parties

and the court was not required. See, e.qg., Shutts, 472 U S. at

812-13; In re Prudential, 148 F.3d at 306.

In any event, even if this possible inadequacy of funds
shoul d have been foreseen, no class nmenber as of this time has
received a reduced benefit or had his or her benefit elim nated
because of any inadequacy. As explained nore fully above, it was
only after several years follow ng approval of the Settl enment
Agreenent that the possibility of a shortfall at the Settl enent
Trust was discerned. As a result, the Seventh Anendnent cane
into being. Wth Weth's additional infusion of $1.275 billion
to pay class nenbers, the Seventh Amendnent renedi ed any
deficiency before it could beconme a reality. Cass nenbers were
gi ven the opportunity to opt out of the Seventh Anendnent and
remain as claimants under the original Settlenment Trust. Only
6, 959 cl ass nmenbers did so, and only 2,540 class nenbers now
remain who seek matrix benefits fromthe Trust's current bal ance
of over $1.4 billion. Again, no one argues that there are now
insufficient Trust funds to pay the remaining class nmenbers.

Absent any "present or inmmediate injury,” we do not see how
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nmovants can claimeither standing or ripeness of any grievance in

this regard. See Shutts, 472 U S. at 804. Any contention

concerning lack of notice about the possible | ack of funds for
benefits fromthe Settlement Trust is sinply speculative.

Movants al so maintain that the notice was inconsistent
Wi th due process because it did not explain that "the procedural
el enents represented to provide pronpt adjudication could be
altered.” Wiile novants do not articul ate which "procedural
el enents" have adversely affected their rights under the
Settlement Agreenent, it appears that they are unhappy with the
100% audit requirenent ordered by PTO No. 2662 on Novenber 26
2002. In that order, after reviewing a troubling record of
possi bl e fraud before the court, we required audits of 100% of
matrix clains to ensure that only legitinmate clains would be
paid. W did so pursuant to our authority under § VI.E 8 of the
Settl ement Agreenent for "good cause shown.”

Qur Court of Appeals has directed that notice is
required to "summarize the litigation and the settlenment.” In re
Prudential, 148 F.3d at 327 (enphasis added). The purpose is to
"provide [class nenbers] with the information 'needed to deci de,

intelligently, whether to stay in or opt out."™ In re D et Drugs

Prods. Liab. Litig., 385 F.3d 386, 395 (3d Cir. 2004) (quoting

Anthem 521 U. S. at 628). Any reasonabl e class nenber receiving
the notice would have assunmed without a detailed recitation that
the court would take appropriate procedural and substantive steps

to prevent fraud and to protect the integrity of the clains
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process. For exanple, it is hard to inmagine that any leqgitimte

cl ai mant woul d have opted out of the settlenent had the notice
specified that the court intended to take whatever action was
necessary, consistent with the terns of the Settlenment Agreenent,
to preclude fraud or otherw se neritless clains.

Movants al so seemto conplain that no notice was
provi ded about possible delays in the paynent of benefits. Wile
unfortunat e del ays have occurred due to unforseen events, the
failure to have speculated in the notice about such possibilities
cannot be said to violate due process. There was no meani ngf ul
way to advise class nenbers, who had to deci de whether or not to
opt out of the Settlenent Agreement and sue in the tort system
whi ch path woul d be nore expeditious. It goes w thout saying
that significant delays often occur in |lawsuits especially if the
case is tried and an appeal is taken.

Even if due process required that the notice provide
specific information about the procedure for the adjudication, we
find that the necessary content was included. The notice clearly
stated that class nenbers would have to "apply"” for benefits to
be determ ned by a "Proof of C aimProcedure.” See Oficial
Court Notice at 14. The notice referred class nmenbers to the
Settlement Agreenent. O course, the Settlenment Agreenent made
clear that all provisions of the agreenent were subject to the
exclusive and continuing jurisdiction of this court and that we
coul d order additional audits and adopt additional clains

adm ni stration procedures for "good cause shown." Settl enment

-32-



Agreenent 8 VI.E.8. In sum the notice did not transgress due
process with respect to any failure to disclose procedures for
adj udi cati ng cl ai s.

Movants finally contend that the notice was deficient
because it failed to apprise class nmenbers that the cl ass
i ncl uded | arge nunbers of people over whose clains the court
| acked subject matter jurisdiction. This is |ikew se wthout
merit. As discussed above, the court properly asserted subject
matter jurisdiction over all clains in the class. Mvants'
attenpt to bootstrap their subject matter jurisdiction argunent
to their allegation of defective notice to obtain yet another
bite at the jurisdictional apple nust be rejected. See In re
Diet Drugs, 431 F.3d at 146.

Consequently, we find the notice of the Settl enment
Agreenent provided to the class nmenbers satisfied the Due Process
Clause of the Fifth Amendnent in all respects, and there is no
basis for granting novants relief fromjudgnment on this ground
under Rule 60(b)(4).

In addition to the deficiency in the content of the
cl ass notice, novants assert that the due process rights of the
cl ass nmenbers were infringed because the class was provided with
i nadequate representation by C ass Counsel back in 2000. Mvants
chal | enge the adequacy of representation in tw ways. First,
t hey argue that the universe of diet drug recipients |acked the
necessary cohesiveness or common questions of |aw or fact.

According to novants, no class counsel under the circunstances

- 33-



coul d possi bly have adequately represented the interests of the
class. In essence, novants contend that the class contained such
intramural conflicts that it could not be represented consistent
with the requirenents of Hansberry and Shutts. Furthernore,
nmovants submt that C ass Counsel failed in its representation
because: (1) d ass Counsel chose not to informthe court of
evidence fromits own expert that diet drug-induced VHD is a

| at ent di sease; and (2) C ass Counsel failed to detect nassive
undercounting of potential matrix clains by the class expert.
Movants' argunents about the class certification are not new. In
fact, many of these argunents were made in nearly identical form
and were rejected by Judge Bechtle in PTO No. 1415.

Neverthel ess, we will address them again for any constitutional

i nadequacies in the context of this 60(b)(4) notion. See In re
Diet Drugs, 385 F.3d at 396.

As we previously stated in PTO No. 2929, "adequate
representation nmust be viewed as of the tine of settlenent, not
as of sone point thereafter.” PTO No. 2929 at 11 (Jul. 22, 2003)
(citing Uhl v. Thoroughbred Tech. & Teleconms., Inc., 309 F.3d

978, 985-86 (7th Gr. 2002)). Thus, subsequent devel opnents in
the nore than five years since PTO No. 1415 was deci ded cannot

af fect our analysis of whether the court commtted constitutional
error in deciding that C ass Counsel could properly represent the
class. W nust travel back in time to revisit the decision based

on the facts as known in 2000.
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Qur Court of Appeals has explained that the due process
requi renent of adequate representation, as articulated by the
Suprene Court in Hansberry, "is codified" in Rule 23(a)(4). In
re Diet Drugs, 431 F.3d at 145. That rule requires that class

representatives and their counsel "will fairly and adequately
protect the interests of the class.” See Fed. R CGv. P.
23(a)(4). Movants' due process argunent consists mainly in
citing a plethora of cases fromcourts across the country that
federal courts should never permt the use of the class-action
device in mass-tort cases.®® Watever the nerits of these
decisions, this issue was thoroughly litigated before Judge
Bechtl e and never raised on direct appeal. Judge Bechtle found
in PTO No. 1415 that the requirenents of Rule 23(a)(4) were
satisfied because Class Counsel as well as subclass counsel were
highly qualified to represent the class and all absent class
menbers' rights were ensured adequate protection. See PTO No.
1415 at 99-123. There was clearly no usurpation of power so as

to void a judgnment under Rule 60(b)(4). See Marshall, 575 F.2d

at 422.

W reject all of nobvants' argunents that the possible
vari ances between different claimants affect the viability of
settlenment in this case. Under the Settlenent Agreenent,

benefits depend on the nedical condition of class nenbers as

13. Movants cite nore than 10 circuit court opinions and 40
district court opinions, a listing of which is neither practical
nor necessary herein.
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certified by their own physicians. The Suprene Court made cl ear
in Ancthem that the terns of a proposed settlenment should be taken
into consideration when determ ning whether the requirenments of
Rule 23 are nmet. 521 U S. at 619-20. W are convinced, as was
Judge Bechtle, that the establishnment of the clear and objective
medi cal criteria to determ ne paynent of benefits under the
Settl ement Agreenent adequately addressed the differences anong
the conditions of the class nmenbers. See, e.g., PTO No. 1415 at
24, 50-51, 97; Settlenent Agreenment 8§ IV.B.2. Again, no
i nfringenment of due process has been shown.

As previously referenced, Judge Bechtl e determ ned that
di et drug-induced VHD is not a latent condition. See PTO No.
1415 at 41. In Ancthem the class could not be adequately
represent ed because asbestos-rel ated di seases are potentially
|atent for long periods of tine. See 521 U S. at 626-27. This
so-cal l ed "futures"” problem makes adequate representation
i npossi bl e because of the dianetrically opposed interests between
presently harmed cl ass nmenbers in seeking present-day recovery
and cl ass nenbers who may not devel op conpensabl e conditions
until sone future point who would want to preserve resources for
that future day. Because PTO No. 1415 found that diet drugs were
not latent, this "futures" problemwas not present.

Furthernore, the court in PTO No. 1415 explicitly
addressed the question of representation under Rule 23(a)(4).
Movants do not dispute the court's finding that C ass Counsel and

Subcl ass Counsel were eminently qualified. See PTO No. 1415 at
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100-02. Rather, novants contend that there was a "raft of
conflicting interests” undermning the ability of O ass Counsel
adequately to represent the class. The question of potenti al
conflicts was not ignored by Judge Bechtle. PTO No. 1415
reflects nearly twenty pages of consideration on this point. W
see no constitutional basis to depart from Judge Bechtle's well -
reasoned decisions that: (1) the class was sufficiently
cohesive; (2) there was no evidence of a "futures" problem such
as in Anchem (3) there was no conflict regarding the forfeiture
of class menbers to cl ai mneuropsychiatric injuries; (4) there
were sufficient structural protections afforded the class; (5)
there were no lunmp sumallocations or financial trade-offs; (6)
subcl ass counsel was adequately involved in the negotiation of
the settlenent; and (7) the class counsel fee structure was
appropriate. See PTO No. 1415 at 102-23.

Movants' second argunent that the class representation
was i nadequate relies on two specific decisions nade in the
course of that representation: (1) Cass Counsel's failure to
informthe court at the fairness hearing of the all eged opinion
of Janes Qury, MD., that diet drug-induced VHD is a | atent
di sease; and (2) Cass Counsel's failure to detect at the
fairness hearing an all eged nmassive undercounting by Sanuel
Kursh, D.B.A., a forensic econom st and the class expert on the
nunber of potential matrix clains. Cass Counsel dispute both of
these allegations. They argue that this alleged evidence of

| at ency woul d not have been adm ssible under the standard set
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forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US

579 (1993), and that to have presented it woul d have been
professionally irresponsible. Cass Counsel further contend that
t here was no undercounting m stake made by the class expert.

We turn again to the requirenents of due process: that
cl ass counsel have adequate experience, "vigorously prosecuted
the action,” and "acted at arm s length fromthe defendant." In

re Prudential, 148 F.3d at 313; Inre Gen. Mtors Corp., 55 F.3d

768, 801 (3d Cir. 1995). Movants have all eged, however, that

i ndi vi dual decisions by C ass Counsel in the course of their
representation anounted to either fraud or inconpetence such that
the class was deprived of constitutionally adequate
representation. W find novants' accusations m splaced. W
reiterate that it is undisputed that C ass Counsel possessed
excel | ent professional qualifications. See PTO No. 1415 at 100-
02. Further, as Judge Bechtle found, C ass Counsel vigorously
pursued their representation of the class at all tines and
negotiated the Settlenment Agreenent at arm s |length from Weth.

See, e.qg., id. at 10-13, 102-23. Certainly, dass Counsel nust

have the right to determ ne what evidence to introduce and to
deci de whet her any experts they seek to call on latency or any
ot her issue can satisfy the standards of Daubert. There is no
evi dence before the court that C ass Counsel acted in any way
i nappropriately on the issue of latency so as to void PTO No.
1415. Additionally, the alleged m scounting m stake cannot be

said to deprive absent class nmenbers of adequate representation.
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Agai n, we see no constitutional basis to find that the absent
cl ass nmenbers' due process rights were violated through
i nadequat e representation by C ass Counsel.

V.

The pending notion for relief fromjudgnent is nade
pursuant to Rule 60(b)(4). Nonetheless, several of the novants
argunents properly fall under the first three subsections of Rule
60(b), which provide for relief fromjudgnment for: "(1) m stake,
i nadvertence, surprise, or excusable neglect; (2) newy
di scovered evi dence which by due diligence could not have been
di scovered in tine to nove for a new trial under Rule 59(b); [or]
(3) fraud ... msrepresentation, or other m sconduct of an
adverse party.” See Fed. R Cv. P. 60(b)(1)-(3). Unlike a
notion under Rule 60(b)(4), a notion under these subsections mnust
be filed within one year after the judgnent is entered.

Movants claimthat Dr. Kursh, the class's forensic
econonm st, made nmat hematical m scal culations in projecting the
possi bl e nunber of diet drug users affected by VHD back in 2000.
Cl ass Counsel vehenently argue against this allegation that a
m st ake was conmitted, but we need not reach the nerits of this
i ssue. The novants are in effect seeking relief fromthe
August 28, 2000 judgnent under Rule 60(b)(1) on the grounds of a
m st ake occurring at the fairness hearing. This effort cones too
late. It is time-barred by the one-year limtations period of

Rul e 60(Db).
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I n addi tion, nmovants contend that the court nmade a
m st aken determ nation in PTO No. 1415 that echocardi ograns coul d
serve as an objective mechani smfor determ ning whether a diet
drug user is, in fact, suffering from FDA Positive val vul ar
regurgitation. Significantly, the law firns representing novants
herei n have repeatedly made nearly identical argunents regarding
the "subjectivity" of echocardi ography, starting as early as
2002, '* yet this court has continued to be satisfied by the
objectivity of the science. See PTO No. 2640 (Nov. 14, 2002).
In any event, regardless of novants' due process rhetoric, this
attenpt for relief fromjudgnment arises under Rule 60(b)(1) and
is also out of tinme.

Movants further assert that the determ nations in PTO
No. 1415 regardi ng the adequacy of the funds and the objective
nat ure of echocardi ography represent "nutual m stakes" anong the
parties and the court. According to novants, these nutual
m st akes nust operate to invalidate the Settlement Agreenent as
t hey woul d underm ne any basic contract between the parti es.
Movants' reliance on the doctrine of nmutual m stake here is
m spl aced. That doctrine applies only to known facts that
existed at the tinme the contract was executed and it is well
established that "erroneous predictions of future events do not

qualify as a mstake." See Consol. Rail Corp. v. Portlight,

Inc., 188 F.3d 93, 96, 97 (3d Cir. 1999). 1In any event, al

14. See Napoli/Hariton Post-Hearing Menorandum of Law, at 21
(Sept. 30, 2002).
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i ssues relating to m stake nust be made within one year after the
j udgnment is entered.

We turn for one final tine to the |atency issue.
Movants' several arguments regarding the latent effects of diet
drugs in causing VHD properly arise under Rule 60(b)(2) for newy
di scovered evidence or under Rule 60(b)(3) for fraud, not under
Rul e 60(b)(4). As explained above, in PTO No. 1415, the court
made specific findings of fact that diet drug-induced VHD is not
a latent condition. This neans that the nature and extent of the
di et drugs-rel ated danage is detectable through an echocardi ogram
shortly after the discontinuation of the drug use. See PTO No.
1415 at 105-08. The court found that the avail abl e science
denonstrated no risk that a diet drug patient who received a
clean bill of health from an echocardi ogram shortly after
di sconti nuing the drugs woul d devel op di et drug-induced VHD at
sonme future point in tinme. This finding was crucial to the
court's certification of the class because it elimnated the so-
called "futures" problemthat served to underm ne other nass tort
class actions |like the asbestos class in Anchem 521 U S. at 628,
where the condition of future plaintiffs could go undetected for
many years. See PTO No. 1415 at 105. bjectors at the fairness
hearing in 2000 offered no scientific evidence to rebut the
experts presented by Cass Counsel. 1d. at 107.

In the first of their |atency-based attacks in their
60(b) notion, novants naintain that it was inappropriate for

Cl ass Counsel to withhold the testinony of purported expert Dr.
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Qury at the fairness hearing.® Dr. Qury, they allege, should
have been called to testify about his |atency opinions at the
fairness hearing for the Settl enment Agreenent in May, 2000, and
Cl ass Counsel perpetrated a fraud on the court and on the cl ass
in failing to do so. Cass Counsel vehenently deny such charges.
As noted above, they counter that Dr. Qury's proposed testinony
on the topic of latency did not pass nuster under Daubert, 509
U S at 592-93, and that it would have been professionally
irresponsible to bring such inproper evidence before the court.
To the extent that novants allege fraud, it is time barred under
Rul e 60(b)(3).

To the extent novants claimthat scientific evidence of
| atency is new evidence, we reject it. Dr. Qury was listed as a
Plaintiffs' Managenent Commttee ("PMC') generic expert, and his
1999 deposition testinony was part of the record and available in
MDL 1203 before the Class Action fairness hearing in My, 2000.
H s recent affidavit confirnms that he held his opinion concerning
| atency since at |least 1999. Thus, his testinony has been
avai l able to class nenbers for years. See Tr. of Oral Argunent
at 106-07, 140 (Dec. 13, 2005). Evidence which novants have had
avail abl e since 1999 is clearly not "newy discovered evidence

whi ch by due diligence could not have been discovered in tine to

15. Movants have submitted an affidavit of Dr. Qury to this
effect. Dr. Qury states that he has held his opinions regarding
the potential l|atency of the diet drugs "since before the
deposition | gave for the Multi-District Litigation on or about
June 18, 1999" and that had he been called to testify, he "would
have shared these sane opinions with the Court."
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nove for a newtrial ...." See Fed. R Cv. P. 60(b)(2).
Mor eover, novants' argunent is out of time under the one year
filing requirenent.®
Vi .

This Multi-District Litigation No. 1203 and the
adm ni stration of the Nationw de C ass Action Settl enent have
i ndeed been nmonunental undertakings for all concerned. Over the
years, the court has been faced with countl ess notions and
heari ngs and has entered over six thousand pretrial orders to
date. Wiile events have not always gone snmoothly, it is
significant that over $1.6 billion in matrix benefits have
al ready been paid to class nenbers through the Settlement Trust.

Movants are nmaking a frontal assault on the judgnent
entered in August 28, 2000, which approved the C ass Action
Settl ement Agreenent for the benefit of hundreds of thousands of
i ndi vi dual s who have suffered fromthe ingestion of Pondimn
and/ or Redux. Movants seek to undo the bargain made between
Weth and the O ass representatives and sanctioned by this court
over five years ago. Since that tinme, all parties and cl ass
menbers have relied on the ternms of the Settl ement Agreenent and
its court-approved anendnents.

This is not the first due process attack on the

settl ement advanced by certain class nenbers and not the first

16. At the oral argument on the pending 60(b) notion, novants
counsel indicated their intention to file a notion seeking a
heari ng on the present day science regarding the |atency of diet
drug-induced VHD. Movants never filed such a notion.
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advanced by sone of the law firnms representing novants here. It
is nerely the latest effort to sow uncertainty and cause
unaccept abl e del ay and confusion to the severe detrinment of class
menbers. As our Court of Appeals cogently stated in an earlier
appeal in this case, "C ass nenbers are not, however, entitled to
unlimted attacks on the class settlenent. Once a court has

deci ded that the due process protections did occur for a
particul ar class nmenber or group of class nenbers, the issue may

not be relitigated." 1nre Diet Drugs, 431 F.3d at 146. Wsely,

Rul e 60(b)(4) recogni zes the inportance of finality and does not
allow a party to obtain relief fromjudgnent unless there has
been a violation of due process or a clear usurpation of power.

See Marshall, 575 F.2d at 422. \atever judicial or other errors

there may have been along the way, no constitutional violations
have occurred. Consequently, the notion under Rule 60(b)(4) is

bei ng deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS ( PHENTERM NE/ ) MDL DOCKET NO. 1203
FENFLURAM NE/ DEXFENFLURAM NE) )
PRODUCTS LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO
SHEI LA BROWN, et al .
V.
AMERI CAN HOVE PRODUCTS )
CORPCORATI ON . CGVIL ACTION NO. 99-20593

PRETRI AL ORDER NO

AND NOW this 8th day of March, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of certain class nenbers for relief fromjudgnment
under Rule 60(b)(4) of the Federal Rules of Cvil Procedure is
DENI ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



